SERVED: March 30, 1994
NTSB Order No. EA-4133

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 25th day of March, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13301
V.

JERRY LYNN KLUTTS,

Respondent .

N N N N N N N N N N N N N N

ORDER DI SM SSI NG APPEAL

Respondent, by counsel J. Phel ps Jones, on January 28, 1994,
filed a notion for late filing, requesting that he be granted an
extension of tinme to file an appeal brief that was al ready out of
time. The brief was due for filing on January 26, 50 days after
the | aw judge rendered an oral initial decision' in the enmergency
proceedi ng held on Decenber 7, 1993. See Section 821.48(a) of
the Board's Rules of Practice, 49 CFR 821.2 M. Jones had been

The law judge affirmed the enmergency order of the
Adm ni strator revoking respondent's |nspection Authorization
Nunmber 455728420 for alleged violations of Sections 43.9(a)(3)
and (4), 43.13(a) and (b), and 43.15(a)(1) of the Federal
Avi ation Regul ations. The respondent had wai ved expedited
processi ng of the case as an energency.

’Section 821.48(a) provides as follows:

§ 821.48 Briefs and oral argunent.

(a) Appeal briefs. Each appeal nmust be perfected
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advi sed during the norning of January 28 that such a notion was
necessary because an extension of tinme (until February 4) to file
the brief granted by the Board' s General Counsel in the |ate
afternoon of January 27 was not valid, as it was based on the

m st aken belief (per the representation of counsel) that the tine
for filing the brief had not run out.?

In his notion, M. Jones states, w thout elaboration, both
that on January 10 a secretary responsible for docketing al
cases had left his enploynent after 3 years and that during a
week follow ng her departure he had to famliarize a new
secretary while he was ill. To the extent that counsel is
suggesting that he has good cause for the | ate extension request
because his secretary nmay have m scal cul ated the due date for the
bri ef when docketing the case, the suggestion is unavailing. The
Board has held, as the Adm nistrator correctly notes in a notion
to dismss filed in response to respondent’'s notion, that counsel
is responsible for the actions of his staff. See Adm ni strator
v. Robinson, NTSB Order No. EA-3496 (1992) and Adm nistrator v.
Knowl es and Sl ay, Order Denying Reconsi deration, NTSB O der EA-
4001 (1993)(Counsel"s responsibility to ensure that client's
brief is filed ontinme is not altered by del egati on of the
nonm ni sterial task of conputing the filing deadline to a
subordinate). Nor does the Board accept m scal cul ation as
est abl i shing good cause to excuse the failure to neet a filing
deadline. See, e.g. Admnistrator v. Beavers, NISB Order EA-3359
(1991). To the extent counsel seeks to establish that the
untinmeliness of the appeal brief is sonehow excusable for sone
unidentified medical problemthat |lasted a week follow ng the
(..continued)

wi thin 50 days after an oral initial decision has been

rendered, or 30 days after service of a witten initial

decision, by filing wwth the Board and serving on the

other party a brief in support of the appeal. Appeals

may be dism ssed by the Board on its own initiative or

on notion of the other party, in cases where a party

who has filed a notice of appeal fails to perfect his

appeal by filing a tinely brief.

3Thi s advice was delivered first by a paral egal speciali st
in the General Counsel's Ofice. Wen M. Jones questioned her
assessnment of the matter, threatening that he would have to "cal
the White House,"” he was referred to the Board's Associ ate
Ceneral Counsel, who confirnmed the paral egal specialist's
determ nation that the brief had been due two days earlier, on
January 26, not the 27th, that the previously granted extension
was of no effect, and that the tardy brief could be accepted by
the Board only on a notion denonstrating good cause for the
untineliness. M. Jones was further advised, pursuant to his
request, that clerical and nedical circunstances had supported
good cause findings in a very few prior cases.
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| oss of his longtine enployee, we note that the appeal brief was
not due for nore than two weeks after the 10th of January.
Moreover, if M. Jones were able to train a new secretary while
sick, he presumably woul d have been well enough to request,

ei ther personally or through the new enpl oyee, nore tine to file
t he appeal brief before the tinme for doing so expired.

Not wi t hstanding M. Jones' earlier concession that the date
for filing the brief had been "inaccurately cal endared,” he
asserts in response to the notion to dism ss that he contacted
the Board' s CGeneral Counsel on January 26 for an extension to
file the appeal brief and appears to contend, illogically, that
good cause exists for accepting the brief filed on January 28
because he detrinentally relied on the extension the Ceneral
Counsel had granted "by ceasing his efforts to obtain a
conti nuance." There would have been no reason for M. Jones to
pursue a continuance if he had received an extension on the 26th,
and the CGeneral Counsel's staff would have had no occasion |ater
to call himconcerning the extension. |In any event, as noted,
supra, the contact with the General Counsel was on the 27th, when
the brief was already late, and the error in granting an
extension on that date was corrected early the next day. The
suggestion of any adverse inpact based on the actual facts is
frivol ous.

Because good cause has not been established in respondent's
notion for late filing or in his response to the notion to
di smss, his nonconpliance with the time limt for filing an
appeal brief is not excused and his appeal nust be di sm ssed.
See Admi nistrator v. Hooper, NTSB Order No. EA-2781 (1988).

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The respondent's notion for late filing is denied;
2. The Adm nistrator's notion to dismss is granted; and
3. The respondent's appeal is dism ssed.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above order.



